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The Judicial Council has asked that I send this memorandum to judges and other people
invol\/cd in the criminal justice system. This memorandum resu1ts from communication to the Judicial
Council which discussed a perceived lack of uniformity in the manner in which traffic citations arc
handled throughout the statc, particularly when dealing with diversion programs such as traffic
school. The purpose of this mcmorandum is to discuss available options in trafii, cases.

When a citation is filed with a court, lherc are generally six options: 1) thcdcfendan1. pleads
guilty; 2)ihe defendant pleads not guilty and the case is set for trial; 3) the case is dismissed; 4) the
ca~c is rcsoived through a diversion agrccment; 5) the case is resolved through a plea in abeyance
agrcement; or 6) the case is referred to a referee for appropriate disposition. I will brictly describe
whnt occurs during each ofthcse events.

1. GuiJty Pica. This is perhaps the casicst of the six to handle, because a defendant need
only appcar a.t the court and plead guilty, or simply submit thc appropriate finc if the citation is for
a non-mandatory appcarance. This process was not of concern in 1he communication that came to

the (;ouncil.

2. Not Guilty Plea with 1'rial. This proccss also was not an issue in Judicial Council
discussions. This process involves a defendant appearing at the court and entering a not guilty pica.
"i'he case is thcn sct for either a jury trial or a bench trial, There is probably not much variance

throughout the state ccnccrning this practice.

3. )ismissal. Dismissals can occur for a myriad of rcasons such as a failure to timely
prosccute) 1ack of jurisdiction, statutc ofJimitatiolls problcrns, etc. Dismissal can of Len occur on the
court's n\olion, or it can occur upon the motion of the prosecutor or thc defense. Thc issue that has



Similarly, a co,urt cannot impose punishment, such as attendance at traffic school, as a
condition of dismissal.' It might be possible for the prosccutjon and defense to negotiate a dismissal
based on a dcfcndant's attendance at traffIC school, but the COUrt could 110t participate in thc
discussions and should only grant dismi.~sa1 upon the appropriatc motion. It would be bcst if any
~greem,ent for dismissal were executed as a divcrsion agrc:ement.

4. Divcrsion. Utah Code A.nn. § 77-2-5 allows a dcfcl1dant to enter into a divcrsion
agrcement in order to havc a case dismissed. Undcr a diversion agreement, a defendant agrees to.
perform certain conditions in exchange for charges ultimately being dismissed. For instancc, a
defcl1dant could agree to attcnd a tratTlc school in exc.hangc for a speeding charge being dropped.
There are ccliain rcquirements for a diversion agreement,-1lr~ a diverslon agreetnent must bcin-
writing. Second, the .must consent to the diversio mcnt with
the court. Third, the court must approve 1C diversion agreement and cannot approve the agreement

,

"' -

In oC'.der for a defendant to b~ abl~ t.o attend traffi~ ~chool as a pan of a diversion ag.reemcnt. /1;:;0-
the prosccut\ng attorney must agree In wntlng to the COndlt10nS;;~h~~dcf~_@a~;~mu$~:~pp~aI:)npctson ':

t_ow~ivecertainrights. thccoun mustapproYethcasrccmcnt,~~~~Ur1-cannot colicct any fees. ;
It is permissible for Cl program. such as a traffic school, to collect fees dlfCctly from the defendant
It is not la\Mrul;under this.program,.,for a de[endant to simply a.ppearat~thecourt and bc promised

dismissa1 fqr attending lrafficschool without following the above proc.edure&:~

5. Plea in i\beyancc. Under Utah Code Ann. § 77-2a-2, a defendant mayentcr a plc(\
in abeyance agreement which may ultimately result in the charges being dismissed. Under such ,m
agrccmcnt, the defendant pleads guilty, but sentencing is delayed. The defendant agrees to certain
conditions as a pan of the gui1ty plea. If the dofendant complies with the conditions, the l')lea i~
withdrawn and the casc dismissed. The basic requiremcnts for a plea in abeyance are as follows:

The agrccmcnt is initiated upon motion by both the prosccutor and the defendant

2, '}'hc agreement need not be in writing (unless the offense(s) involve a felony) but the
terms of thc agreement Inust at least be fully recited in court,



~

3. In accepting the defendant's pIca, thc court must comply with 'Rule 11 ofthc Utah
Ru1es of Cr;YT1inal Procedure.

The pIca in abeyance agreement is a useful tool for refcrring defendants to traffic school as
long as thc statute,is followed. The statutes specifically provide that the court, because' a gl,lilty pIca
has bccn entered, may impose a fee and ordcr restitution. Furthermore. although the plea is rcportcd
to the Drivers J...icense Division, it docs not result in the accumulation of points or otherwise result
in a ncgalivc dctcrn1ination on the defendant's drivi~ord\mlcs~ thc plc~_~gr~emcnt is breacJleQ. --
!f!~e agreement is vio1ated, the agrcemeJlt ~~~rescinded and the defendant sent~nr.ed!JnQ£!~
ong~~:- ~

'--~ ~

6, Referral to Referee. A court referee has the authority to "establish bail, order
dismissals, rcfer pcrsons to traffic school or otherwise equitably dispose of citations." Rulc 3-
202(7)(l3),litah Code of Judicial Administration. While this is a fairly broad grant of authority, the
authority mu~t be consistent with thcUtah Suprcmc Court's decision in Salt 1-ake Citv. v. Ohm~, 881
P .2d 844 (Utah 1994) Only judges may perform core judicial function" such as entering final ordcrs
and imposing sel.1tences, and a defendant caml0t waive' or confer that authority through written
agrccmcnt. .~ rcfcrcc may essentially negotiate the amount of bail to which a defendant may p1cad

guilty,


